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By email: chairperson@neo200.com 

cc: Melody Dardovski 
By email: melody@theknight.com.au 

Dear Robin 

NEO Apartments Fire 

Introduction  

1. The purpose of this letter is to identify the terms upon which respective interests will be regulated in 
the recovery action against relevant parties as a result of the fire at the NEO Building. 

2. There are a number of interested parties as follows: 

2.1 AIG Australia (AIG) in respect of insured loss.   

2.2 The OC, as addressee of this letter, on its behalf and all other parties who may have 
uninsured loss.   

2.3 If the Victorian Government is interested in recovering sums it paid in respect of unburnt 
cladding.   

3. This letter only deals with interest between the first 2 parties, as separate discussions need to be had 
with the Victorian Government if it is interested in subrogation.   

4. My firm acts for AIG which issued a policy of insurance covering the risk of loss or damage caused 
by fire.  AIG’s interest is to pursue its subrogated rights by commencing action against the party or 
parties responsible at law which arises as a result of the spread of fire in the building.   

5. It is recognised that legal proceedings may be necessary to achieve recovery of all losses.  This letter 
records the terms upon which the parties will work in the recovery action. 

The proceedings 

6. As presently advised the intention is to bring the proceeding against LU Simon Builders in VCAT 
based upon LU Simon being the Builder identified on the Building Permit and hence the Builder for 
the purposes of the Domestic Building Contracts Act.  The proceeding will include insured and 
uninsured losses (details of which must be provided by the OC).   

7. The parties have instructed Wotton + Kearney to conduct the action. 
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8. It is intended that Wotton + Kearney will report to all parties as needed for instructions in respect of 
the conduct of the action.  The OC will appoint a committee of 3 to receive instructions and make any 
decisions as needed.   

9. It is anticipated at this stage that the proceedings will take many years.  LU Simons Builders will want 
to seek recovery of damages payable from its consultants, just as it did in the successful Lacrosse 
action.  This action was successful against LU Simon by the relevant OC, but time was taken, and 
significant legal costs arose, principally on account of the fact that LU Simon Builders sought recovery 
from other parties on which it was substantially successful.  It is anticipated that attempts will be made 
to resolve the case by negotiation but in the absence of reciprocation by these other parties, as in 
Lacrosse, the action will have to proceed.  However with the benefit of the pathfinder shown by the 
Lacrosse action, it may be that this claim is easier to resolve.   

10. The costs of the action will be paid by AIG. Wotton + Kearney shall open a separate file to record its 
work on the recovery action. Wotton + Kearney shall render its accounts in accordance with the 
retainer agreement it has with AIG as a panel firm.  Bills for the conduct of the action will not be 
rendered to the OC during the course of the action.  If the litigation is not successful, AIG will not 
render any accounts to and will not seek to recover any costs from the OC in respect of the pursuit of 
uninsured or insured losses. 

11. In the event that costs orders are made against the Plaintiffs in the action payable immediately, these 
costs will be funded by AIG.   

12. Details of its claim for uninsured loss at its costs, together with any other information or assistance 
reasonably required to enable prosecution of the action shall be provided by the OC.   

13. The fees of LMI shall be borne by the OC.  

If a settlement offer is made for part of the loss 

14. The clauses under this heading address the contingency that there may come a time in the 
prosecution of the recovery when an offer is made for some or part of the loss which only one party 
wishes to accept. 

15. Every attempt will be made by Wotton + Kearney to obtain an offer if made to cover the interests of 
all parties.  For example an offer may be made to settle AIG’s loss but not the loss of the OC.  
Alternatively an amount of loss is offered which satisfies the requirements of one party but not the 
other. 

16. In that event the parties will have to have discussions about how to proceed.  In the event that AIG in 
its absolute discretion decides that it wishes to accept an offer made to it and no offer satisfactory to 
the OC has been made, AIG shall be entitled to withdraw from the conduct of the action and the OC 
shall thereafter conduct the action at its own risk and cost.  The withdrawal will be upon the basis that 
AIG will continue to pay the costs of the action to the point of withdrawal and will remain responsible 
for any adverse costs made to the date of withdrawal. 

If the action is successful or an offer is made which is acceptable to AIG and the OC 

17. In accordance with the provisions of the Insurance Contracts Act 1984, the recovered damages shall 
be appropriated in the following manner: 

17.1 firstly, against the costs of the action on a solicitor and own client basis;  

17.2 secondly, against proven and recoverable insured losses and interest thereon; and 

17.3 thirdly, against proven and recoverable uninsured loss and interest thereon.   

18. If the action is successful and a sum is recovered, then as a first charge on the proceeds of litigation, 
there shall be an entitlement to deduct from the proceeds of recovery the costs and disbursements 
paid by AIG in the conduct of the action. 

19. The basis of attribution of the recovery shall be on the basis of proven and recoverable loss.   
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20. By recoverable loss we mean that such loss would ordinarily be recoverable as a matter of law in the 
action as damages as a result of the fire.  Each party shall be obliged to prove its loss in accordance 
with the usual principles applicable in civil actions.  This means that each party must prove the loss 
resulted from the fire.  This qualification ensures that there is fair dealing between the parties and that 
a balanced apportionment is made at the end of the day between sums recovered and proper 
admissible claims. 

Dispute resolution procedure 

21. In the event that there is a dispute between the parties concerning any aspect of this agreement which 
has not been agreed in routine correspondence, the parties shall adopt the following procedure: 

21.1 The disputing party shall identify in writing the matter of concern and  shall provide a proposal 
to resolve the dispute. 

21.2 Within 7 days, or such other period as is agreed, there shall be a meeting involving the parties 
to see if consensus can be agreed. 

21.3 If there is a dispute as to recovery of damages or apportionment of the recovery either party 
shall be at liberty, if so advised, to refer the dispute to mediation on the basis that the value 
of agreed recoveries can be accounted with the sum in issue being placed in a joint deposit 
account pending agreement through mediation or otherwise.  The costs of the mediation shall 
be borne equally and shall not form costs of the action. 

21.4 If the meeting or mediation is unsuccessful the parties shall within 14 days thereafter appoint 
a single arbitrator to determine the dispute without any right of appeal.  In the event that an 
agreement cannot be reached as to the identity of the arbitrator, the arbitrator will be 
appointed by the President of the Law Institute of Victoria.  The costs of the arbitration shall 
follow the result of the arbitration. 

Conclusion 

22. The OC shall be at liberty to appoint its own advisors if it wishes, but these costs shall not form part 
of any recoverable costs against this Agreement. 

23. This letter has been signed by both parties as confirmation of the consent to the terms.   

24. Each party warrants that it is entering into this Agreement with all due and proper authority. 

Yours sincerely 

 
Robin Shute 
Partner 
D:  +61 3 9604 7905 
E:  Robin.Shute@wottonkearney.com.au 

 

 
 
 
 
 
 
 
_________________________________________ 
Executed by LMI on behalf of Neo 200 Apartments 
 
 


